June 15, 2016 MINUTES – distributed July 28, 2016; approved August 24, 2016

The meeting was called to order with Board members Peter May, GR Fielding, and Carolyn Dahlgren present. Association members, Carol Nieuwenhuizen, Tim Trombatore, Lee Leavenworth, Bill Phillips and Liz Phillips were present.  Jeff Conklin, the Association’s lawyer was also present.  

Approval of Minutes from April 27, 2016 was delayed in order to accommodate our lawyer and non-Board members present.  The following discussion occurred with all of the above present:
1. Update by HOA Attorney and discussion with members:
a. EASEMENT FROM KINGS ROW S TO EAST OPEN SPACE – Lee discussed those present an Improvement Land Certificate/ Improvement Survey showing the location of his house (Lot 39) and the 15’ platted utility easement on the east side of his home along the lot line with the Bartholows, Lot 38.  The survey shows the existing overhead line within Lee’s ½ (7.5 feet) of the utility easement, not on centerline and not on Bartholow’s more easterly portion of the platted 15’ easement. Lee is willing to deed a recreational easement (4 – 6 feet on either side of center line, remaining on his side of the utility easement and his property) to the HOA in exchange for minimal graveling near Kings Row, to prevent erosion, and fencing to mark the easement and disallow horses and people from entering further on his property. The easement is about 588’ from Kings Row to the southeasterly open space lot.  The pathway is rocky and hard-packed dirt consistent with our open space, in general. Lee is OK with T-Post and wire fencing like we have on the east property line of our open space, separating us from the neighboring Eagle County subdivision. Peter made a Motion to accept Lee’s offer, subject to cost of construction and discussion with Bartholow’s.  GR seconded the Motion.  ASSIGNMENT: cmd to walk the proposed easement with Lee, discuss with Bartholows, seek volunteers to stake the right-of-way and figure out a way to cost out fencing.
2. BANDIT TRAIL(S) LOTS 40-44.  Bill Phillips opened his file for the board and gave the Association an “Exhibit A” which he thinks represents the underground “New 3 Phase.” Bill also had an unsigned contract among Holy Cross and a number of lot owners.  Bill and Liz and the Trombatores think people are using the underground easement for a horse and walking trail.  The group discussed the positives and negatives of entering into a “use agreement” between the HOA and the affected landowners versus the land owners granting an easement to the HOA.  The problem for the association is that a use agreement is revocable and, thus, the right to use the path is ephemeral, disappearing when any one landowner revokes the agreement.  If the land owners convey an easement to the HOA, then the HOA can fully ensure the path and the landowners can pass liability to the HOA.  Nothing, however, will keep anyone from suing both the landowner(s) and the HOA.  The landowners will discuss.  Jeff will contact the landowners once the Board works out the legal description issue and talks with insurance broker.  Carolyn told the group that she had searched County records and did not find a recorded easement; only the reference to a utility easement on the recorded plat.  ASSIGNMENTS: cmd to contact Holy Cross to see if anything recorded and work with Jeff on legal description.  Someone needs to call insurance broker.

At this point in the meeting, guests, other than Jeff, left and the Board continued with the Agenda, in order:
3. WELL #2 PERMIT AND AUGMENTATION PLAN.  
a. Before he left, Lee advised the group that he and Jeff had discussed the matter to be discussed and he sees no problem with Water Court Decree and State Permit regarding Well #2
b. The issue was stated by Jeff as follows: Well No. 2 is only well that has a permit identifying “stock watering” as a use.  This use-right was made absolute in Case No. 89CW197.  There is no information as to amount of water or number of horses on well permit or in decree.  There was an augmentation plan associated with the case, but “aug plan” does not give any “depletion figures” for horse uses.  That augmentation plan was amended in Water Court Case No.04CW 115 with the focuses of that case being: (1) creating well field on our Water Tank Open Space Parcel and making wells alternate points of diversion for each other within that field; (2) making up for depletions – by way of augmentation plan - due to 17 evaporative transpiration septic systems’ “consumptive use” of water (i.e., because water goes into air not into ground by way of septic system and leach field); and removal of “municipal” use from Well No. 2, keeping “domestic use” (ordinary household). The decree states: “all other decreed uses shall remain in effect and absolute.”  The new augmentation plan does not deal with consumptive use associated with livestock watering.  
i. Carolyn advised the Board that Jeff has written a legal advice to memo to the Board dealing with whether we need an amended augmentation plan; the issues associated with comparing the 1989 well permit (035634-F) and the one created in 1992 (041507); and whether or not an “amended” Well Permit needs to be requested under Case No.  04CW115 or a newer case.  That Memo is available to the Board as “legal advice” and will not be generally distributed.
ii. Board and lawyer reviewed annotated plat showing number of lots 3 acres or over, available (per the Covenants) for keeping horses. The Board will continue to discuss “horse-lots” and “horse-water.”  ASSIGNMENT:  cmd to provide Jeff with spread sheet of lots and acreage and which lot owners presently keep horses and which lots potentially could be used as or sold as equine-use lots.  Note:  Jeff will develop a Memo to Board laying out options, with possible legal consequences.
4. ALL WELLS – CURRENT WATER COURT CASE 
a. We have “conditional” water rights (not yet put to “beneficial use”) for undeveloped lots and 2 off-site lots split off from Hunt Ranch, related to Well No. 3.  Carolyn reminded the Board that the off site access to our potable water is by way of contract with Hunt Ranch, a quid pro quo when we got an easement from Hunt Ranch to build the head gate for irrigation water.
b. We also have certain amount of unconditional/absolute decreed rights for potable water for developed lots.
c. The current case (Water Court Case No. 2015CW30087) is an “exchange case.”  Jeff is working to make Kings Row’s “depletion point,” the theoretical place where we take water from Blue Creek, absolute.  The point where we take out water out of Blue Creek is a theoretical point, not literal. We have to make the stream whole at that point on down to wherever a senior water user “calls” their rights.  Jeff used a Google Maps print-out to show where we are on the stream relative to senior water rights holders.  The map is attached.
d. The State Division Engineer identified a problem with the exchange “upstream terminus.” The case is about a “change of water right” for a change in depletion point, and we are verifying the engineering determination of where we take water.
e.  The legal question is:  Is the identified “depletion point” generic enough; do we not need a change because we are tributary to Blue Creek, not Cattle Creek; are our engineering assumptions correct?
f. The Opposer is Park Ditch, questioning our depletion point.  
g. Jeff expects the case to be resolved by the end of August. 
5. NON-RECORD OWNERS ON BOARD
a. Jeff has provided the Board with a memo, attached, analyzing the Not-for-Profit Corporation Act and the Colorado Common Interest Ownership Act.  He determined that CCIOA does not disallow having non-record owners on the Board.  We are organized as a non-profit corporation (not for tax purposes; we are not a 501 C-3 entity) and the statute under which we are organized allows non-members of our corporation to be Board members.  
b. Therefore, the fix is a lot simpler than Carolyn suggested, using a POA and a new Board Resolution. All we have to do is amend our ByLaws to make it clear than non-record owners (name not on deed) can be Board members, as long as owner of lot cannot revoke their authority.
c.  Board has to decide whether to include renters or only resident/occupants living with owner and having permission from owner.   ASSIGNMENT:  Carolyn and Krystle to re-agenda in future with draft amendment to By-Laws.  Cmd to check to make sure Board can amend and notify all members or if has to be ratified by membership at Annual Meeting.
6. TRIANGLE OPEN SPACE
a. Carolyn reported on letter and telephone conferences with Johh Piccinaati, one of owners.
b. Jeff will turn cmd’s email to him, with facts as she has figured them out, into a Revocable License to Use and send to owners
c. Jeff has to do more work on identifying owners; appears to be 2 trusts and creating an exhibit showing the licensed area.
7. NON-RESIDENTS USE OF OPEN SPACE
a. Jeff reviewed applicability of the Landowner Liability Act regarding potential tor claims
b. The Board instructed Carolyn to write a letter to Someday Ranch owners, on behalf of Board, before Jeff drafts an agreement.  ASSIGNMENT:  cmd to re-draft and have Jeff review before the letter goes to Gaye and Glen. 
8. DOCUMENT RETENTION
a. Carolyn and Krystle need parameters on what to keep, pitch, and store electronically.
b. Jeff said there is no law or regulation dealing with HOAs and document retention.  He advises that “best practice” would be to keep tax returns for 7 years and Annual Meeting records for 10 years.  ASSIGNMENT:  At some point Krystle and Carolyn will go through the paper records that Carolyn has organized and decide what future Board’s will need for history, financial, decisional and other purposes.
9. BOARD RESOLUTION APPROVING ARC POLICIES
a. The ARC has developed a set of policies, not clearly adopted by the Board, but we do have forms (stating some of the policies) and fees approved by the Board. 
b. We are not following the Covenants, as written and recorded, for such matters as (1) no ARC review if “replacing like with like,” (2) OK to use updated composite/synthetic materials with the look of wood, not only real wood; (3) fence height generally 4 or 5 feet/no solid fencing; (4) privacy fencing other than at deck/patio not allowed; (5) small decorative changes such as painting the front door a different color does not require ARC review.
c. Jeff’s advice is to put such in the form of Board Resolutions, showing ARC and Board to be acting consistently and rationally, using good business judgment.  This allows a Court to see us as being fair, not “arbitrary and capricious,” especially while we are trying to re-write and modernize the covenants for 2000’s, not a1970’s new subdivision. 
10. NOTIFICATION OF CHANGE IN REGISTERD AGENT
a. Krystle is our RA, replacing Lee Leavenworth who acted as RA when he was our lawyer.  We made this change in January 2016.  
b. Jeff said that CCIOA allows us to notify the membership by email.  We do not have to pay for US Mail.  ASSIGNMENT:  Krystle will so notify the membership when she has another “blast email” to make that is at least slightly related, i.e., not weed removal.
11.  MONEY DEPOSIT FOR ARC 
a. The ARC and Board have discussed using some sort of “completion bond” or cash deposit, preferring cash.
b. Jeff advised that it would make sense to keep such money in a separate account, but it does not have to be a “trust” or “escrow” account.  ASSIGNMENT: cmd draft into Covenant re-write per earlier discussion with ARC and Board. 
12. OVERDUE ASSESSMENTS
a. Board expressed concern to Jeff that “dunning letters” and recording of liens do not seems to be doing the job.  Board asked his opinion on asset attachment, credit reporting through a CR agency, and whatever else he could come up with.
b. Jeff said he would give the matter some thought.  He said we could go the Small Claims County Court, without a lawyer, or if $15,000 or more due, he could go to County or District Court. Getting a judgment allows us to have a “writ of garnishment” on paychecks, bank accounts or other assets.  He cautioned the use of credit reports because of all of the federal and state consumer protection laws; but is doable. 
c. Board and lawyer discussed finding “curb stops” and adding the remedy of turning off water.  Problem is that valves in right-of-way have not been used for years and, in the first instance, would be hard to find.   
d. Jeff told the Board about a “show cause” type of “hearing” in which the Board invites an “offender” to appear at a Board meeting and tell us why they are not paying, won’t clean up their lot, won’t follow ARC process or whatever other covenant they are not following.  He will get more information from another subdivision using this process and find out what their success has been.  
e. The Board briefly discussed formation of a Metro District, at GR’s suggestion.  It was generally agreed that we do not provide enough services to turn ourselves into a taxing district, instead of a corporation collecting assessments. 

After Jeff left the meeting, Carolyn updated the Board on the following matters, then presented Krystle’s reports, attached:

1. ADU Letters and calls – 7 letters sent; follow up phone calls.  Only Bartholow has not agreed to remove appliances.  Board told cmd not to put a “spreadsheet” identifying lots on web site, rather report at next Annual Meeting.  ASSIGNMENT: cmd to email and met with Bartholows when they are back in town. 
2. 1-year reminder letters and follow-up communication with Campbell and Herreid /Ponto  ASSIGNMENT: Krystle to keep ARC Spread Sheet up to date, with ARC recommendation and Board approval dates so she can send out form reminder letters in future. 
3. Water Tap Fee – Carolyn worked with Clerk in Recording Department to make sure the revocation of the tap fee could be found, along with the creation of the tap fee, when people do a “Kings Row” search in the subdivision records.
4. Board approved cmd’s letter to new owners of Lot 7 regarding metering, in accordance with Water Court Decree
5. On-going communication with GARCO R&B new District Supervisor Wyatt Keesberry, regarding CR 104 and “Llama Linda Road”
6. Weed Control on HOA property and “email blasts” and flyers mailed by Krystle
7. Krystle’s reports.  See attachment.

The meeting was continued to complete the agenda and for joint Board and ARC meeting scheduled for June 16, tomorrow, at Carolyn’s house at 5 p.m.
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